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ABSTRACT

The impediments to the implementation of penalties are the issues that arise after
the penalty has been determined and call for its dropping from the person against whom it
is required. We were able to limit the impediments to eight by extrapolating from the
sources of Islamic criminal law, and we were able to categorize them into three groups by
looking at the owner of the right to them. Obstacles caused by the victim, such as the
victim's forgiveness, reconciliation, and inheritance of the right to punishment, and others
caused by the offender, such as the offender's repentance, his death, the loss of the
location of the punishment, and obstacles outside the parties to the conflict represented by
the statute of limitations, as well as the offender's repentance of the offender. Loss of its

location, nor repentance of the perpetrators.

The Islamic Sharia determined the principle of forgiveness according to precise
rules that were reasonable in sense and intent. The victim has a right to punishment, which
is synonymous with his right to forgiveness, which means that tying the punishment with
God's right or with the general right means that it departs from his domain. As for the
criminal laws, they have greatly shortened the victim’s right to forgiveness, restricting it
to some misdemeanors, and violations with minor penalties, with a difference in their
definition and control, from one law to another. The right to forgiveness after the final
judgment has been issued isn't recognized by all of these laws. While others limit it to one
or two issues, or add to what made it a hindrance to punishment new conditions that

narrow its content.

Conciliation has the same scope in Islamic Sharia as forgiveness, but it excludes
rights that do not accept compensation, so financial compensation for conciliation is not
possible for them. As for the criminal laws, although they also confined reconciliation to
very narrow areas, related to the small size of the crime, However, with the exception of
the Iragi law, most of these laws have differentiated between reconcilable crimes and their
counterparts that accept the victim's forgiveness, despite their equal cause, and this is what
causes litigants to practically conduct the process of conciliation while portraying it as

forgiveness or waiver of the complaint before the justice.

of God Almighty. Islamic Sharia has made it a reason for the fall of punishment

when this right becomes complete for the offender himself, or his son, while not for the
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victim. As a result, there is no effect in legal studies because they have reduced the right

of punishment to a state right, or the public right that is neither inherited nor bequeathed.

Concerning repentance, the Islamic Sharia distinguishes between what was a right
of God and is considered in it, and what was a right of the slaves, and it does not fall by
itself. It also distinguished between what was a prescribed limit (save for the apostasy
limit), in which repentance is not recognized once it has been presented to the imam, and
what was left to the judge's discretion (ta'zir), in which it's allowed at all levels. Criminal
laws, on the other hand, scarcely recognize the phrase, even though it has some meanings
in its contents, such as voluntary reversal and positive collaboration with competent

authorities, but they agree not to consider it after the verdict becomes enforced.

In terms of the offender's death, we discover that the requirements of Islamic
Sharia and what is contained in laws are nearly equivalent in terms of treating death as a
basis to prohibit the implementation of personal punishments. While financial penalties
must be paid to him and included in his estate. This is due to the first being impossible
and the second being possible. The only difference is the large expansion of laws in
determining financial penalties, which are approved for application after the convict's
death, whereas Islamic Sharia does not allow them save in specified instances to ensure

that rulers do not unjustly abuse the subjects' funds.

As for the absence of the location is represented by the disappearance of the place
where a penalty is applied, as well as the disappearance of its benefit, or the impossibility
of applying the penalty in it. The Islamic Sharia used it as a reason to avoid punishment
and dropping what was a right of God almighty and obligating the offender to pay blood
money instead of him in the right of people from retribution, while this impediment does
not appear to have any effect in legal studies. Because the majority of them do not even

recognize these consequences for body members.

Regarding the imam’s forgiveness or his deputy, the Islamic Sharia makes it a
reason to prevent the execution of punishment in a limited region, and they are the
exhortations whose matter was entrusted to him in the beginning, as well as what his
affair has devolved to him through the guardianship of the one who has no guardian, as it
was suspended by necessity to achieve the interest; Because he is a client and not a right
holder, while the laws gave the legislative and executive authorities the right to
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forgiveness, so each of them has the right to prevent the implementation of judicial rulings
without restrictions, under the name of general and special amnesty, despite the claim of

separation of powers in these laws.

Even while Sharia and law sources mention it, the statute of limitations appears in
Islamic law only in three cases (the three limits), according to one school -Madhhab- of
thought (the Hanafi school). When critiquing its evidence, it is a weighted opinion since it
does not waive the right and does not exonerate, but rather questions the evidence of
testimony, and the apparent judgment falls on the basis of suspicion. So when more
evidence is available, it is judged. Laws, on the other hand, relinquish the right to
punishment mostly due to the passage of time, and they also make it a general rule that

embraces most offences.

Finally, we may comprehend the difference between the two systems by
understanding their respective perspectives on the right to punishment. It is frequently
related with impediments to punishment, so whomever gets it first has the right to
transgress in it and to forgiveness its implementation. Islamic law divides all rights,
including the right to punishment into three types: 1- the right of God; Which is related to
the public interest, 2- a right of the victim related to the interests of individuals 3- a
common right in which the two things are combined. While criminal laws limited the right
of punishment to one party, the state, and even crimes against individuals are viewed on
the basis of their impact on public order. Although the law gave the victim the right to
drop the penalty in special cases, and narrow limits differ from one country to another,

and from one legislation to another.




